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Rule 56 RULES OF CIVIL PROCEDURE 

(d) When F a c t s  Are Unavailable to t h e  Nonmov. 1, 2007: March 26, 2009, effeet~ve December 1, 2009; April 

an t .  If a nonmorant shows by affidavit or decla. 2010, effecbve l,'O1O.) 

ration that,  for specified reasons, it  cannot present 
facts essential to  justify its opposition, the court 1937 Adoption 
may: This nile is applicable to all actions,, including those 
(1) defer considering the motion or deny it; against the United States or an officer or agency thereof. 
(2) allow time to ohtain affidavits or declarations Summan judgment procedure is a method for promptly 

or to take discoveq; or disposing of actions in which there is no genuine issue as to 
any ~rraterial fact. It has been extensively used in England 

(3) issue any other appropriate order. far more than 50 years and has been adopted in a number of 
(e)  Fai l ing t o  Properly Support o r  Address a Fact. American states. New York, for example, has trade p e a t  

~f a party fails to properly an of use of it. During the first nine years after its adoption there, 
the records of New York count? alone show 5,600 appliea- 

fact Or to properly another partfs tions for summary judgments Report of the Commission on 
assertion of fact as required by Rule 56(c), the the Administration of Justire in New York State (1934). v. 
court may: 
(1) give an  opportunity to properly support or 

address the fact; 
(2) consider the fact undisputed for purposes of 

the motion: 
(3) grant summary judgment if the motion and 

supportu~g materials-including the facts con- 
sidered undisputed-show that  the movant is 
entitled to it;  o r  

(4) issue any other appropriate order. 

383. See also Third A n n w ~ l  R e p d  of the Judicial ~ o u n d  
qf the State of h-w York 119371, p. 30. 

I n  England it was first employed only in eases of liqui- 
dated claims, but there h a  been a steady enlargement of the 
scope of the remedy ilntil it is nom used in actions to recover 
iand or chattels and in ali other actiolis at law, for liquidated 
ur unliquidated claims, except for a few de~ignated torts and 
breach of promise of marriage. Ewlish Rules Llnrler the 
J~rdicnl ,ue  Act (The Annual Practice. 1937) 0. 3. r. 6; 
Orders 14, 14A. and 1% see also 0. 32, r. 6, authorizing an 
application fnr judgment at any time upon admissions. In  
Miehiean (3 Como.Laws (1929) P 14260) and Illinois (Smith- 

~~ - 

(F) Judgment Independent of the Motion, After ~urd'iii.stat.?. e. i10, SB im,  259.15, 259.161, it is not limited 
La liquidated demands. New I'ork (N.Y.R.C.P. I19371 Rule 

giving notice and a reasonable time to respond. 113: Rule 107) has brought so many 
the court may: actions under the operation of the rule that the Comnlission 
(1) grant  s u m m a q  judgment for a nonmavant; on Administration of Justice in Kew York State (193.1) 

recommend that all restrictions be removod and that the (2) grant the motion on grounds not raised by a remedy be available ..in any artion'. ip. 287). For the histov 
party; or and nature of the summan iudement urocedure and citations 

(3) consider summary judgment on its o m  after 
identifying for the parties material facts that  
may not be genuinely in dispute. 

(g) Fa i l ing  to  G r a n t  All t h e  Requested Relief. If 
the court. does not grant all the relief requested 
by the motion, it may enter  an order stating any 
material fac t inc lud ing  an  item of damages or 
nther relief-that is not genuinely in dispute and 
treating the fact as established in the case. 

(h)  Affidavit o r  Declaration Submitted in  Bad  
Fai th.  If satisfied that  an  affidavit or declaration 
under this rule is submitted in bad faith or solely 
for delay, the cour-after notice and a reasonable 
time to respond-may order the submitting party 
to pay the other party the reasonahle expenses, 
including attorney's fees, i t  incurred as a result. 
An offending party or attorney may also he held 
in contempt or subjected to other appropriate 
sanctions. 

(Amended December 27, 1946, effective March 19, 1948; 
Janu;u?. 21. 1963. ?fictive Juiy 1, 1963; March 2, 1987. 
effective Aueust 1. 1987: Aoril 30. 2007. effective December 

. .  
of state statutes, see Clark and Samenow, The Surnmary 
Jwlgment (1929), 38 Yale L.d. 423. 

Note to Subdivision (dl. See Rule 16 (Pre~Wal Pruce- 
dure; Formulating Issues1 and the Note thereto. 

Note to Subdivisions (el and (fl. These are similar to 
rules in Michigan. Mich.Court Rules Ann. (Sear], 1933) Rule 
30. 

1946 Amendment 
Note to Subdivision (a). The amendment allows a  claim^ 

ant to move for a summary judgment at any Lime after the 
expiration of 20 days from the commencement of the action 
or aSter service of a motion for summa? judpent  by the 
adverse party. This will normally operate tu permit an 
earlier rllation by the claimant than under the arigirlal !vie. 
where the phrase "at any time after the pleading in answer 
thereto has been served" operates to prevent a claimant from 
mo\%o for summan iudmnent.. even in a ease clearlv urouer 

a summary judgment w a  stricken as premature, because the 
defendant had not tiled an answer. Since Rule 12(a) allows 
at least 20 days for an aoswpr. that time plus the 10 days 
required in Rule 66(e) means that under original Rule %(a) a 
minimum oeriod of 30 davs necessdv has to e l a ~ s e  in everv 

Complete Annotallon Malenalo, pee Tltle 28 U.S.C.A. 
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the court to enter judgment or to carry it into effect, it is necessary to take an account or to 
determine the amount of damages or to establish the heth of any averment by evidence or to 
make an investigation of any other matter, the court may conduct such hearings or order such 
refensllces as it deems necessary and propaand shall accord a right of trial by jury to the parties 
when and ag required by any statute of the Commonwealth. 
(c) SETTING ASIDE DEFAULT. For gwd cause shown the court may set aside an entry of 

deFault and, ifa judgment by default has been entered, may likewise set it aside in accordance with Rule 
60@). 

(d) PLAINTIFFS, COUNTERCLAIMAh'TS, CROSS-CLAIMANTS. The provisions of this 
rule apply whether the patty entitled to the judgment by default is a plaintiff, a third-party plaintiff, or 
a p- who has pleaded a cross-claim or counterclaim. In all cases a judgment by default is subject to 
the limitations of Rule 54(c). 

(e) JUXiMENT AGAINST THE COMMONWEALTH. No judgment by default shall be 
entered against the Ccfnmonwealth or an officer or agency themf unless the claimant establishes a claim 
or right to relief by evidence satisfactory to the court. 

Rule 56. Summary Judgment. 

(a) FOR CLAIMANT. A party seeking to recover upon a claim, counterclaim, or cross-claim 
or to obtain a declaratory judgment may, at any time a& the expiration of 20 days from the 
commencement of the action or after service of a motion for summary judgment by the adverse party, 
move with or without supporting affidavits for a summary judgment in the party's favor upon all or any 
part thereof. 

(b) FOR DEFENDING PARTY. A party against whom a claim, counterclaim, or cross-claim 
is asserted or a declaratory judgment is sought may, at any time, move with or without supporting 
affidavits for a summary judgment in the pariy's favor as to all or any part thereof 

(c) MOTION AND PROCEEDINGS THEREON. The motion shall be governed by the 
provisions ofRule 6(d). The judgment sought shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the aff~davits, if any, show that there 
is no genuine issue as to any m a t d  fact and that the moving party is entitled to a judgment as a matter 
of law. A summary judgment, interlocutory in character, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of damages. 

(d) CASE NOT FULLY ADJUDICATED ON MOTION. If on motion under this rule 
judgment isnot rendered upon the whole case or for all the relief asked and a trial is necessary, the wurt 
at the hearing of the motion, by examining the pleadings and the evidence before it and by interrogating 
c o w l ,  shall ifpracticable ascertain what material facts exist without substantial controversy and what 
material facts are actually and in good faith controverted. It shall thereupon make an order specifying 
the facts that appear without substantial controversy, including the extent to which the amount of 
damages or other relief is not in controversy, and directing such further proceedings in the action as are 
just. Upon the trial of the action the facts so specified shall be deemed established, and the trial shall 
be conducted accordingly. 

(e) FORM OF AFFIDAVITS; FURTHER TESTIMONY; DEFENSE REQUIRED. 
Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show affmatively that the affiant is competent to testify to 
the matters stated therein. Swom or certified copies of all papers or parts thereof referred to in an 
affidavit shall be attached thereto or served therewith. The court may permit afidavih to be 
supplemented or opposed by depositions, answers to interrogatories, or h ihe r  &davits. When a 
motion for summary judgment is made and supported as provided in this rule, an adverse party may not 
rest upon the mere allegations or denials of the adverse party's pleading, but the adverse party's response, 
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by affidavits or as otherwise provided in this rule, must set forth specific fach showing that there is a 
genuine issue for hial. If the adverse party does not so respond, summary judgment, if appropriate, shall 
be entered against the adverse party. 

(0 WHEN AFFIDAVITS ARE UNAVAILABLE. Should it appear from the affidavits of a 
party opposing the motion that the party cannot for reasons stated present by affidavit facts essential to 
justify the party's opposition, the court may refuse the application for judgment or may order a 
continuance to permit ffidavits to be obtained or depositions to be taken or discovery to be had or may 
make such other order as is just. 

(g) AFFIDAVITS MADE N BAD FAITH. Should it appear to the satisfaction of the court 
at any time that any of the affidavits presented pursuant to his rule are presented in bad faith or solely 
for the purpose of delay, the court shall forthwith order the party employing them to pay to the other 
party the amount of the reasonable expenses which the fding of the affidavits caused the other party to 
incur, including reasonable attorneys' fees, and any offending party or attorney may be adjudged guilty 
of contempt. 

Rule 57. Declaratory Judgments. 

Thepmcedure for obtaining a declaratory judgment pursuant to 7 CMC 5 2421, shall be in accordance 
with these rules, and the right to trial by jury may be demanded under the circumstances and in the manner 
provided in Rules 38 and 39. The existence of another adequate remedy does not preclude a judgment for 
declaratory relief in cases where it is appropriate. The court may order a speedy hearing of an action for a 
declaratory judgment and may advance it on the calendar. 

Rule 58. Settlement of Judgments, Orders, and Findings and Conclusions. 

(a) SETTLEMENT OF JUDGMENTS AND ORDERS BY THE COURT. 
(1) Within 10 days after the announcement of the decision of the court awarding any 

judgment or order which requires settlement and approval as to form by the judge, the prevailing 
party shall prepare a draft of the order orjudgment embodying the court's decision and serve a 
copy thereof upon each party who has appeared in the action and mail or deliver a copy to the 
clerk. Any party thus receiving the proposed draft of judgment or order shall within five days 
thereafter serve upon the prevailing party and mail or deliver to the clerk a statement of his 
approval or disapproval as to the form of the draft and, in the latter instance, a statement of his 
objections and the reasons therefor and a draft of the order or judgment which is proposed as 
a substitute for the initial draft. At the expiration of 15 days after the announcement of the 
decision the clerk will submit to the judge for such further proceedings as are necessary in the 
circumstances all draRs and accompanyingpapers which have been received. 

(2) No judgment need be signed by the judge, but an initialed approval on the draft of 
judgment will be sufficient evidence ofdirection to enter it and authorization to the clerk to note 
the judgment forthwith in the civil docket. 
@) SETTLEMENT OF ENDINGS OF FACT AND CONCLUSIONS OF LAW. Within 10 

days after the announcement of the decision of the court awarding judgment in any action tried upon the 
facts without a jury, including actions in which a jury may have been called and acted only in an advisory 
capacity under Rule 39(c) of these rules, the prevailing party shall, unless the court otherwise orders, 
prepare a draA of the fmdings of fact and conclusions of law required by Rule 52(a) of these rules, and 
serve a copy thereof upon each party who has appeared in the action and mail or deliver a copy to the 
clerk Any party thus receiving the propmed draft of findings of fact and conclusions of law shall within 
five days thereafter serve upon the prevailing party and mail or deliver to the clerk a statement of 
approval or disapproval of the form of the draft and, in the latter instance, a statement of objections and 


