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Clarify Suitable Seating

Requirements

By Aaron Buckley

Introduction

On March 12, 2014, the California Supreme Court

granted a request by the Ninth Circuit Court of Appeals

to clarify how the state law requiring employers to

provide workers with ‘‘suitable seating’’ should be

applied. The court’s decision could affect most Cali-

fornia employers, and could have a dramatic impact on

large retailers, virtually all of which have been targeted

by suitable seating litigation in the last decade.

California’s ‘‘Suitable Seating’’ Requirements

California’s Industrial Wage Commission (‘‘IWC’’)

wage orders require most employers to provide

‘‘suitable seats’’ to their employees ‘‘when the nature

of the work reasonably permits the use of seats.’’1 This

requirement has existed for decades, but was little

noticed until after the enactment of the Labor Code

Private Attorneys General Act of 2004 (‘‘PAGA’’).2

PAGA allows employees to sue their employers on

behalf of themselves and other ‘‘aggrieved employees’’

for violation of Labor Code provisions and allows

prevailing plaintiffs to collect civil penalties that were

previously available only in administrative enforce-

ment actions brought by the state’s Labor and Work-

force Development Agency.3

Although the suitable seating requirement does not

appear within the Labor Code itself, section 1198 of

the Labor Code makes it unlawful to employ any
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Dead on Arrival: E-Discovery and Class Action Disputes

By Daniel B. Garrie & Tarique N. Collins

Introduction

Class actions are often among the most explosive, costly,

and challenging lawsuits faced by lawyers, courts

and litigants. This is certainly true when it comes to

discovery and e-discovery issues. Managing e-discovery

is a challenge when only two parties are involved.

Confronted with a class or multiple classes of plaintiffs

or defendants – ranging in numbers from tens to tens

of thousands - constructing a cogent and competent

discovery strategy becomes a significant challenge.

When faced with such cases, courts and party attorneys

should consider appointing a Special Master, a court

sanctioned referee of sorts, to power through discovery

and e-discovery issues. A Special Master can assist in

reducing the discovery burdens on all parties by

working to lower costs, assisting with cost allocation,

and aiding the court to police and address discovery

abuses. The parties can, therefore, focus on the legal

and factual issues actually driving a case, rather than

become sidetracked by discovery disputes.

Advantages to Appointing a Special Master

A Special Master is able to work with both parties by

offering creative solutions to problems that arise. The

court’s power to appoint a Special Master stems from

Rule 53 of the Federal Rules of Civil Procedure. And

with the sheer breadth of Rule 53, Special Masters may

be appointed for any number of reasons.1 In fact,

Special Masters typically assist with facilitating the

electronic discovery process, monitoring discovery

compliance, adjudicating legal disputes, and adjudi-

cating technical disputes and compliance.2 To be sure,

the appointment of a Special Master alleviates the

burdens of electronic discovery in very specific ways.

Expert Oversight

A Special Master provides expert oversight that ensures

that fewer mistakes are made in discovery, and that any

mistakes that do occur are identified and resolved

earlier in the process. In any litigation, but especially

in class actions requiring nationwide searches of

hundreds of custodial sites, attorneys confront the

very real and risky scenario that the client(s) might

forget to disclose a particularly critical data source, or

that a critical data source, though disclosed, may slip

through the necessarily diffuse production process.

At its worst, such an event may be instrumental in

costing the attorney the case itself.3 Even in a best-

case scenario, however, such an event will reduce

the personal credibility the attorney has painstakingly

developed with the court and client. Accordingly, both

parties should ensure that they have taken all appro-

priate and reasonable steps in discovery as the con-

sequences of failing to do so can be quite painful. By

agreeing to the appointment of a Special Master to

oversee the discovery process in a neutral manner,

litigants demonstrate that they are committed to parti-

cipating in discovery in good faith.

Facilitation of Agreement & Compromise

A Special Master facilitates agreement and compromise

between parties to mutual advantage. Because the

stakes are so high in class-action litigation, most

issues, no matter how minute, are typically bitterly

contested. And there are often expensive world-class

experts on both sides who issue opinions over the

smallest details. Yet compromise is possible because

the facts regarding e-discovery issues are often veri-

fiable, that is, binary 1s and 0s simply do not lie.

Either the data was deleted or it was not; either the

court allowed the parties to encrypt the data or it did

not; either a search costs a certain amount or it does not;

either a search term exists in the dataset or it does not.

1 Specifically, Rule 53 allows a court to appoint a Special

Master to 1) perform duties consented to by the parties; 2)

hold trial proceedings and make or recommend findings of

fact on issues to be decided by the court without a jury if

appointment is warranted by either i) some exceptional condi-

tion, or ii) the need to perform an accounting or resolve a

difficult computation of damages; or 3) address pretrial and

post trial matters that cannot be addressed effectively and

timely by an available district judge or magistrate judge of

the district. See FED. R. CIV. P. 53(a)(1).

2 Hon. Shira A. Scheindlin & Jonathan M. Redgrave,

Special Masters and E-Discovery: The Intersection of Two

Recent Revisions To The Federal Rules of Civil Procedure,

30 CARDOZO L. REV. 347 (2008).

3 See, e.g., Zubulake v. UBS Warburg LLC, 220 F.R.D.

212, 2003 U.S. Dist. LEXIS 18771 (S.D.N.Y. 2003) (defen-

dant sanctioned and ordered to pay discovery costs following

a court finding of discovery abuses).
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Indeed, electronic discovery is largely a binary logic

operation that is not subject to the factual vagaries of

disputed wind speeds, weight levels, or pre-existing

conditions. So in this respect, the Special Master can

expeditiously resolve many issues so that time and

money can be spent litigating the substance of the

case. A simple fact is that without Special Masters,

parties end up wasting vast amounts of resources.

Put plainly, the discovery process need not be as

burdensome as it has become. As discovery must be

cooperative to succeed, the neutral Special Master

helps to ensure that an adversarial posture (more

suitable for the trial stage) benefits neither party in

discovery. The Special Master thus provides parties

an important opportunity to resolve disputes without

either party compromising its litigation strategy.

Creation of a Logical Discovery Plan

A Special Master assists with the creation of a logical

discovery plan, such as the scope of preservation. In

class actions, custodians often number in the thousands

with hundreds of thousands of computers, smart

phones, and other devices in play. Under these circum-

stances, the Special Master can assist the parties,

from the outset, to identify custodians and the likely

sources of relevant electronically stored information,

as well as the steps and costs required to access such

information. Failing to employ these crucial measures

is the legal equivalent of seppuku (ritual suicide). Not

only will data likely be lost or deleted before it is

eventually identified as relevant, but the parties may

spend months litigating an issue for which they do not

fully understand the universe of relevant information.

Working alongside the parties, the Special Master is

better able to grasp the universe of information within

the parties’ possession to develop preservation plans

and litigation holds so that key documents do not go

missing. Here, costly battles over destroyed evidence

that routinely distract from the substantive case are

avoided. By having a Special Master involved through-

out the discovery process, parties will not only save time

and money, but will also better achieve their objectives.

Recent Cases

In re Pradaxa Products Liability Litigation

Recent decisions in certain large class action cases

point to the dire need for Special Masters’ expertise

in streamlining the complexities of electronic dis-

covery. For instance, in In re Pradaxa (Dabigatran

Etexilate) Products Liability Litigation, a class action

product liability case, a Seventh Circuit District Court

imposed financial sanctions against a pharmaceutical

company for, among other things, the failure to preserve

certain records and implement adequate litigation

holds.4 The plaintiffs presented the court with a detailed

list of the defendants’ ongoing discovery violations,

which included the failure to issue adequate litigation

holds for certain employees, and the failure to produce

relevant documents - in violation of the case manage-

ment order.5 The court ruled in favor of the plaintiffs,

characterizing the defendants’ litigation hold as ‘‘grossly

inadequate for a litigation of [such] scope and size.’’6

As the court explained, the defendants’ ‘‘bad faith’’

prejudiced the plaintiffs as it resulted in ‘‘countless

hours of chambers time and courtroom time discussing

and advocating issues that did not need to occur.’’7 As

a result, the court imposed financial sanctions as a

means to curb the defendants’ repeated violations.8 In

Pradaxa, the appointment of a Special Master at the

outset of the litigation could have facilitated coopera-

tion among the parties. Specifically, a Special Master

could have determined the proper scope of preser-

vation, thereby reducing the burden on both plaintiffs

and defendants while keeping the court informed of

any discovery abuses. Although at various points,

both parties requested, and the court granted, the

appointment of a Special Master to address certain

discrete issues, the Special Master should have been

authorized to work consistently with the parties from

the start to avoid unnecessary disputes. By contrast, it

was months into discovery before the plaintiffs req-

uested the appointment of a Special Master to attend

all corporate depositions, citing ‘‘improper instructions

not to answer questions and the recent loss of two

months of deposition time as a result of the defendants’

document production problems.’’9 Similarly, the defen-

dants later requested a Special Master to ‘‘mediate

discovery disputes.’’10

4 MDL No. 2385, 3:12-md-02385-DRH-SCW, 2013 U.S.

Dist. LEXIS 173674, at *46 (S.D. Ill. Dec. 9, 2013).

5 2013 U.S. Dist. LEXIS 173674, at *46.

6 2013 U.S. Dist. LEXIS 173674, at *46.

7 2013 U.S. Dist. LEXIS 173674, at *69-70.

8 2013 U.S. Dist. LEXIS 173674, at *69-70.

9 2013 U.S. Dist. LEXIS 173674, at *69-70 (Case

Management Order 41, Appointment of Special Master).

10 2013 U.S. Dist. LEXIS 173674, at *69-70 (Case

Management Order 43, Discovery Special Master).
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Pradaxa presents very starkly the costs of not fully

utilizing a Special Master, who, unlike most litigants,

is able to approach discovery in a fair and common-

sense manner eliminating both duplicative discovery

and fishing expeditions, thereby saving the parties

(and the court) time and money through increased effi-

ciency and cooperation.

Romero v. Allstate Insurance Company

Similarly, Romero v. Allstate Insurance Company, a

Third Circuit District Court case, illustrates the ad-

vantage of appointing Special Masters to facilitate the

electronic discovery process while addressing the

parties’ privacy concerns.11 Romero, an employment

class action, involved certain Allstate Insurance

Companies’ (collectively, ‘‘Allstate’’) alleged attempt

to transmute employees’ status to independent con-

tractor status, depriving them of their employee bene-

fits.12 The plaintiffs’ filed a motion to compel which

would have required Allstate to confer with the class

action plaintiffs over electronic search terms.13 Plain-

tiffs’ motion sought to force the parties to cooperate

in order to avoid an ‘‘e-discovery trial.’’14 Allstate,

however, was not keen on disclosing to the class

action plaintiffs keyword search terms used by Allstate

in prior matters, or how those prior searches were per-

formed, and so refused to confer.15 Allstate opposed the

motion, contending its keyword search history consti-

tuted privileged attorney work-product and, therefore,

was protected from disclosure.16 Allstate’s argument

fell on deaf judicial ear, and the Romero Court ruled

in large part against Allstate.17

The Romero Court found that the Federal Rules of Civil

Procedure, specifically Rule 26(f)’s meet and confer

obligations, required Allstate to participate in the

requested meet and confer, and share the information

sought.18 In this regard, the court determined that

while Rule 26(f) does not necessarily require the

parties to adopt the most cost-effective or logical

plan, it does require the parties to discuss ‘‘any issues

about disclosure or discovery of [electronically stored

information], including the form or forms in which

it should be produced.’’19 The Romero Court held that

the broad scope of Rule 26(f) made it reasonable to

require Allstate to meet and confer on search terms,

date ranges, and methodology.20 Thus, in a class

action, as with other federal actions, Rule 26(f) req-

uires that the parties meet and confer to develop a

discovery plan. As a result, if the parties cannot or

will not ‘‘play nice’’ in the electronic discovery

‘‘sandbox’’ they will suffer the consequences.

In a situation like that faced by the Romero parties, a

Special Master appointed to oversee the document

production may well have enabled the class action

plaintiffs to avoid the need for the motion to compel,

while simultaneously allowing Allstate to protect its

confidential information and avoid the court’s scorn.

Specifically, the addition of a Special Master to help

the parties develop a joint discovery plan would have

allowed Allstate to provide its confidential information

in camera to the Special Master. The Special Master

could then incorporate the information in the joint

plan, giving the class action plaintiffs what they

needed while helping Allstate avoid embarrassment

and wasted time.

Wal-Mart Stores, Inc. v. Dukes

Finally, in the wake of Wal-Mart Stores, Inc. v. Dukes,

a sex discrimination case involving a challenge to

Wal-Mart’s pay and promotion practices, class certifi-

cation now poses new challenges to plaintiffs –

challenges which can be ameliorated by using a

Special Master.21 In its decision, the United States

Supreme Court called for a ‘‘rigorous analysis’’ to

ensure that class certification is consistent with

Federal Rule of Civil Procedure 23(a).22 This rigo-

rous analysis requires a far more efficient discovery

process - one in which a Special Master would be of

tremendous value. To prevail, plaintiffs must now

demonstrate via additional discovery that they meet

each requirement of Rule 23. Here, a Special Master

is uniquely positioned to reduce the plaintiffs’

discovery burdens while being fair and balanced to

both parties.

11 271 F.R.D. 96, 106, 2010 U.S. Dist. LEXIS 111985

(E.D. Pa. 2010).

12 271 F.R.D. at 99.

13 271 F.R.D. at 109-10.

14 271 F.R.D. at 100.

15 271 F.R.D. at 109.

16 271 F.R.D. at 109.

17 271 F.R.D. at 111.

18 271 F.R.D. at 109-10.

19 FED. R. CIV. P. 26(f)(3)(C).

20 Romero, 271 F.R.D. at 109-10.

21 131 S. Ct. 2541 (2011).

22 131 S. Ct. at 2551.
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Conclusion

In complex matters, including class actions, the court

or the parties should strongly consider placing the

oversight and control of the litigation in the hands of

a Special Master. A Special Master, having the required

technical and legal expertise and experience, can look

at the 1s, the 0s and the legal arguments in order to

separate fact from fiction in a more expedient manner,

without the need for costly hearings, additional experts,

and other expenses. Overall, as a neutral party, a Special

Master has more credibility to employ cost-effective

and efficient strategies to reduce the discovery

burdens of both the court and the litigants.

Daniel B. Garrie is a Partner at LawandForensics.com,

where he focuses on e-discovery, computer security,

and forensics. Mr. Garrie is also Special Counsel to

the law firm of Zeichner Ellman & Krause LLP

(www.zeklaw.com), specializing in e-discovery and

cyber-security matters. Tarique N. Collins is an asso-

ciate in the New York Office of Zeichner Ellman &

Krause LLP, where he specializes in commercial liti-

gation. The views expressed herein are their own.
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